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EXECUTIVE  SUMMARY 


In  the  Report  on  the  Law  of  Standing,  the  Ontario  Law  Reform  Commis- 
sion proposes  a  new  approach  to  standing  to  sue  in  Ontario,  which  will  expand 
the  basis  on  which  individuals  may  have  access  to  the  courts  to  raise  important 
issues  of  public  interest. 

The  Commission  is  of  the  view  that  fundamental  change  is  required 
because  the  existing  law  of  standing  is  seriously  deficient.  Of  particular  concern 
is  the  public  nuisance  standing  rule.  Under  that  rule,  in  cases  of  public  nuisance 
or  where  the  public  interest  or  a  public  right  is  involved,  only  the  Attorney 
General  may  bring  proceedings  in  the  courts,  and  individuals  have  standing  to 
do  so  only  with  the  consent  of  the  Attorney  General  unless  they  can  show  that 
their  own  personal,  pecuniary,  or  proprietary  interest  has  been  affected  in  a  way 
different  from  the  rest  of  the  general  public. 

The  Commission  criticizes  the  public  nuisance  rule  for  two  reasons.  First, 
where  proceedings  are  brought  against  the  government,  the  Attorney  General  is 
both  the  person  deciding  whether  the  proceedings  may  be  brought  and  the  per- 
son charged  with  defending  the  government.  Second,  requiring  an  individual  to 
show  a  special  personal  interest  as  a  condition  of  standing  places  access  to  our 
courts  on  an  unduly  narrow  basis,  preventing  the  law  from  responding  to  con- 
duct having  a  generalized,  diffuse  effect,  because  no  one  may  be  able  to  demon- 
strate a  unique  interest. 

The  effect  of  the  public  nuisance  rule  is  most  significantly  felt  in  the  area  of 
environmental  law,  where  it  may  frustrate  efforts  by  individuals  to  prevent  or 
halt  pollution. 

The  Supreme  Court  of  Canada  has  departed  from  the  public  nuisance 
standing  rule  in  constitutional  and  administrative  law.  In  these  contexts,  the 
Attorney  General  has  no  control  over  standing,  and  individuals  need  not  show 
that  their  own  personal,  pecuniary,  or  proprietary  interest  has  been  affected  in  a 
way  different  from  the  rest  of  the  general  public.  To  challenge  legislation,  an 
individual  need  show  that  there  is  a  serious  issue  as  to  its  invalidity,  that  he  has  a 
genuine  interest  as  a  citizen  in  its  invalidity,  and  that  there  is  no  other  reasonable 
and  effective  manner  in  which  the  issue  may  be  brought  before  a  court. 

While  the  Commission  lauds  the  general  direction  taken  by  the  Court,  it  is 
concerned  that  the  precise  nature  of  the  test  for  standing  and  the  extent  to  which 
it  is  applicable  are  both  uncertain. 

I  1  ] 


The  Commission  recommends  that  the  present  provincial  law  of  standing 
be  abolished,  to  be  replaced  by  a  new  Access  to  Courts  Act.  The  main  purpose  of 
this  Act  will  be  to  increase  access  to  the  courts  by  granting  standing  to  many 
persons  who  now  do  not  have  that  right — that  is,  individuals  who  do  not  have  a 
personal,  pecuniary,  or  proprietary  interest  that  has  been  specially  or  uniquely 
affected.  The  Commission's  new  approach  to  the  right  of  individuals  to  sue  in 
Ontario  courts  reflects  the  feet  that  individuals  may  be  affected  by  conduct  in  a 
way  that  is  not  tied  to  a  traditional  legal  interest. 

Under  the  new  Act,  a  single,  more  liberal  standing  rule  will  apply  to  all 
types  of  civil  proceeding,  including  proceedings  brought  under  the  Judicial 
Review  Procedure  Act.  The  basic  rule  will  be  that  every  person  should  be 
entitled  to  commence  and  maintain  a  legal  proceeding  unless  a  person  challeng- 
ing such  a  right  satisfies  the  court  that  the  fectors  against  proceeding  outweigh 
the  fectors  in  fevour  of  proceeding. 

As  part  of  this  fundamental  reform,  the  public  nuisance  standing  rule  will 
be  abolished.  The  Commission  specifically  recommends  that  no  person  be 
denied  the  right  to  sue  simply  because  that  person  has  no  personal,  proprietary 
or  pecuniary  interest  in  the  proceeding,  or  has  suffered  or  may  suffer  injury  or 
harm  of  the  same  kind  or  to  the  same  degree  as  other  persons.  The  Attorney 
General  will  no  longer  have  a  right  to  block  access  to  the  courts.  However,  the 
existing  right  of  the  Attorney  General  to  bring  a  proceeding  will  not  be  limited 
or  affected  in  any  way  by  the  Commission's  proposals. 

Where  a  person's  right  to  sue  is  challenged,  the  court  will  be  required 
to  consider  certain  fectors  to  determine  the  issue.  The  following  fectors  are 
proposed: 

(a)  regardless  of  whether  or  not  the  interest  of  the  plaintiff  is  personal, 
proprietary  or  pecuniary, 

(i)  whether  another  proceeding  has  been  instituted  against  the  same 
defendant  in  which  the  issues  include  those  present  in  the  pro- 
ceeding that  is  opposed,  if  the  interests  of  the  plaintiff  can  be  met 
by  intervening  in  the  other  proceeding  and  it  is  reasonable  to 
expect  the  plaintiff  to  do  so; 

(ii)  whether  to  proceed  would  be  unfeir  to  persons  affected,  but  the 
feet  that  the  outcome  may  affect  a  person  whose  interest  is  per- 
sonal, proprietary  or  pecuniary  shall  not  necessarily  be  consid- 
ered unfair;  and 

(iii)  whether  or  not  another  reasonable  and  effective  method  exists  to 
raise  the  issues  that  are  sought  to  be  litigated;  and 

(b)  where  the  interest  of  the  plaintiff  is  not  personal,  proprietary  or 
pecuniary, 

(i)  whether  the  issues  raised  in  the  proceeding  are  trivial,  and 


(ii)  the  number  of  persons  affected  in  any  way,  whether  personally  or 
otherwise; 

and  the  court  may  consider  any  other  factor  that  the  court  considers  just. 

The  Commission  recommends  that  the  standing  provisions  in  the  proposed 
Access  to  Courts  Act  should  be  in  addition  to,  and  should  not  detract  from,  any 
right  to  bring  a  proceeding  that  is  conferred  by  any  other  Act.  The  Access  to 
Courts  Act  will  co-exist  with  any  other  legislation  dealing  with  standing,  and  a 
person  who  does  not  meet  the  requirements  for  standing  to  sue  under  other 
Ontario  legislation  may  seek  standing  under  the  new  Act. 

The  Report  on  the  Law  of  Standing  also  considers  intervention,  that  is,  the 
right  of  a  person  to  participate  in  proceedings  to  which  he  or  she  is  not  an  origi- 
nal party.  Tlie  Commission  is  confident  that  an  innovative  and  flexible  use  of  the 
present  intervention  rule.  Rule  13  of  the  Rules  of  Civil  Procedure,  will  be 
encouraged  by  the  proposed  liberalized  standing  regime.  It  therefore  recom- 
mends that  the  Rule  should  not  be  changed,  but  should  be  left  to  evolve  on  a 
case-by-case  basis.  However,  if  the  Rule  does  not  develop  in  the  manner  antici- 
pated, the  Commission  recommends  that  it  be  reconsidered. 

In  the  report,  much  attention  is  given  to  the  important  issue  of  costs.  The 
Commission  concludes  that,  without  fundamental  change  to  the  present  law  of 
costs,  its  proposals  for  reform  of  the  law  of  standing  will  be  ineffective.  A  plain- 
tiff without  any  personal,  proprietary,  or  pecuniary  interest  in  the  outcome  of  a 
proceeding,  or  an  interest  that  does  not  justify  the  proceeding  economically, 
will  not  be  likely  to  bring  a  proceeding  in  the  fece  of  the  risk  of  paying  costs  to 
his  or  her  adversary  if  unsuccessful. 

Accordingly,  the  Commission  recommends  that,  in  certain  circumstances, 
it  should  not  be  possible  for  the  court  to  order  plaintiffs  to  pay  costs  to  defen- 
dants, except  where  they  have  engaged  in  vexatious,  frivolous  or  abusive  con- 
duct. Such  a  rule  will  apply  where  all  the  following  conditions  have  been  met: 
where  the  proceeding  involves  issues  the  importance  of  which  extends  beyond 
the  immediate  interests  of  the  parties  involved;  where  the  person  has  no  per- 
sonal, proprietary  or  pecuniary  interest  in  the  outcome  of  the  proceeding,  or,  if 
he  or  she  has  such  an  interest,  it  clearly  does  not  justify  the  proceeding 
economically;  where  the  issues  have  not  been  previously  determined  by  a  court 
in  a  proceeding  against  the  same  defendant;  and  where  the  defendant  has  a  clear- 
ly superior  capacity  to  bear  the  costs  of  the  proceeding. 

The  Commission  recognizes  that  uncertainty  over  whether  a  person  will 
enjoy  a  costs  immunity  may  itself  discourage  that  person  from  suing  where  he  or 
she  has  little  or  no  financial  interest  in  the  outcome  of  the  proceeding.  To  meet 
this  difficulty,  the  Commission  further  recommends  that,  at  any  time  in  a  pro- 
ceeding, a  person  may  ask  the  court  to  make  a  decision  whether  he  or  she  will 
have  an  immunity  from  being  ordered  to  pay  costs. 

As  to  the  costs  payable  by  a  client  to  his  or  her  own  lawyer,  the  Commission 
recommends  that  a  person  with  a  costs  immunity  and  his  or  her  lawyer  should  be 


able  to  enter  into  a  form  of  contingency  fee  agreement,  providing  for  payment  to 
the  lawyer  only  in  the  event  of  success  in  the  proceeding.  Recognizing  the 
dangers  of  a  conflict  of  interest  for  the  lawyer  under  any  contingency  arrange- 
ment, the  Commission  further  recommends  that  an  agreement  may  not  specify 
the  amount  payable  in  the  event  of  success  as  a  gross  sum,  percentage,  or  com- 
mission. It  may,  however,  include  an  amount  payable  in  respect  of  fees  that  is 
reasonable  compensation  for  the  risk  of  non-payment  assumed  by  the  lawyer. 

The  issue  of  costs  is  also  considered  in  connection  with  intervention. 
Consistent  with  its  general  costs  proposals,  the  Commission  recommends  that 
intervenors  should  enjoy  an  immunity  from  costs  in  certain  circumstances,  save 
in  the  case  of  vexatious,  frivolous  or  abusive  conduct.  An  intervenor  will  be 
immune  from  costs  where  all  the  following  conditions  have  been  met:  where  the 
proceeding  involves  issues  the  importance  of  which  extends  beyond  the  imme- 
diate interests  of  the  parties  involved;  where  the  intervenor  has  no  personal, 
proprietary  or  pecuniary  interest  in  the  outcome  of  the  proceeding  or,  if  he  or  she 
has  such  an  interest,  it  clearly  does  not  justify  the  intervention  economically; 
and  where  the  intervenor  has  contributed  significantly  to  the  resolution  of  the 
issues.  While  an  intervenor  generally  may  recover  costs  from  another  party,  an 
intervenor  will  not  be  able  to  recover  costs  from  a  plaintiff  who  has  a  costs 
immunity. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


THE  LAW  OF  STANDING: 

PROPOSALS  FOR  REFORM  (CHAPTER  4) 

1.  (1)  Subject  to  the  right  to  commence  and  maintain  a  proceeding  that  is 

conferred  by  or  under  any  legislation  other  than  the  Act  proposed  by 
the  Commission  in  this  report  (see  Recommendation  6),  the  present 
provincial  law  of  standing  should  be  abolished,  to  be  superseded  by  a 
new  Access  to  Courts  Act. 

(2)  The  new  Access  to  Courts  Act  should  contain  a  section  expressly  artic- 
ulating the  principle  that  the  Act  is  to  be  read  expansively  and  liberally, 
so  as  to  increase  access  to  the  courts  by  granting  the  right  to  commence 
and  maintain  a  proceeding  to  many  persons  who  now  would  not  have 
that  right. 

(3)  The  Act  should  establish  a  single,  more  liberal  rule  respecting  the  com- 
mencement and  maintenance  of  proceedings.  In  particular,  every  per- 
son should  be  entitled  to  commence  and  maintain  a  proceeding  unless 
a  party  challenging  such  a  right  satisfies  the  court  that  there  exist  fee- 
tors  against  proceeding  that  outweigh  the  fectors  in  fevour  of  proceed- 
ing. (See,  also.  Recommendation  4.) 

(4)  The  proposed  rule  respecting  the  conmiencement  and  maintenance  of 
proceedings  should  be  applicable  to  all  types  of  civil  proceeding, 
including  proceedings  under  the  Judicial  Review  Procedure  Act. 

2 .  The  proposed  Access  to  Courts  Act  should  provide  that  no  proceeding  shall 
be  dismissed  and  no  pleading  struck  out  only  on  the  ground  that  the  person 
bringing  the  proceeding 

(a)  has  no  personal,  proprietary  or  pecuniary  interest  in  the  proceed- 
ing; or 

(b)  has  suffered  or  may  suffer  injury  or  harm  of  the  same  kind  or  to  the 
same  degree  as  other  persons. 

3 .  While  the  new  legislation  would,  in  its  effect,  preclude  the  Attorney  Gener- 
al from  exercising  his  or  her  existing  right  to  block  access  to  the  courts  and, 
as  a  necessary  concomitant,  would  also  abolish  relator  actions,  nothing  in 
such  legislation  should  limit  or  affect  in  any  way  the  right  of  the  Attorney 
General  to  commence  and  maintain  a  proceeding  to  the  extent  permissible 
by  law. 

[  5  1 


With  respect  to  the  commencement  and  maintenance  of  proceedings,  in 
determining  whether  the  fectors  against  proceeding  outweigh  the  fectors  in 
fevour  of  proceeding  (see  Recommendation  1(3)),  the  court  should  be  re- 
quired to  consider, 

(a)  regardless  of  whether  or  not  the  interest  of  the  plaintiff  is  personal, 
proprietary  or  pecuniary, 

(i)  whether  another  proceeding  has  been  instituted  against  the 
same  defendant  in  which  the  issues  include  those  present  in 
the  proceeding  that  is  opposed,  if  the  interests  of  the  plaintiff 
can  be  met  by  intervening  in  the  other  proceeding  and  it  is 
reasonable  to  expect  the  plaintiff  to  do  so; 

(ii)  whether  to  proceed  would  be  unfeir  to  persons  affected,  but 
the  feet  that  the  outcome  may  affect  a  person  whose  interest  is 
personal,  proprietary  or  pecuniary  shall  not  necessarily  be 
considered  unfeir;  and 

(iii)  whether  or  not  another  reasonable  and  effective  method 
exists  to  raise  the  issues  that  are  sought  to  be  litigated;  and 

(b)  where  the  interest  of  the  plaintiff  is  not  personal,  proprietary  or 
pecuniary, 

(i)  whether 'the  issues  raised  in  the  proceeding  are  trivial,  and 

(ii)  the  number  of  persons  affected  in  any  way,  whether  person- 
ally or  otherwise; 

and  the  court  may  consider  any  other  fector  that  the  court  considers  just. 

(1)  Subject  to  Recommendations  5(2)  and  (3),  the  present  law  respecting 
the  entitlement  of  a  defendant  to  bring  a  motion  to  challenge  the  right 
of  a  person  to  commence  and  maintain  a  proceeding,  and  the  discretion 
of  the  court  to  defer  the  issue  for  consideration  until  after  the  hearing  of 
the  merits,  should  be  retained. 

(2)  On  a  motion  challenging  the  right  of  a  person  to  commence  and  main- 
tain a  proceeding,  the  court  should  be  required  to  defer  the  issue  for 
consideration  until  after  the  hearing  of  the  merits  of  the  case,  unless  the 
court  is  satisfied  that,  in  the  particular  circumstances  of  the  case,  it  is 
desirable  that  the  issue  should  be  determined  at  an  earlier  time. 

(3)  The  decision  of  the  court  to  adjourn  the  issue  for  consideration  until 
after  the  hearing  of  the  merits  should  not  be  appealable. 

The  provisions  for  the  commencement  and  maintenance  of  a  proceeding  in 
the  proposed  Access  to  Courts  Act  should  be  in  addition  to,  and  not  in 
derogation  of,  any  right  to  commence  and  maintain  a  proceeding  that  is 
conferred  by  or  under  any  other  Act. 


INTERVENTION  (CHAPTER  5) 

7 .  In  the  hope  and  expectation  that  the  interpretation  of  Rule  1 3  of  the  Rules  of 
Civil  Procedure  will  be  influenced  by  the  principles  and  policies  governing 
the  Commission's  liberalized  regime  respecting  the  commencement  and 
maintenance  of  proceedings,  Rule  13  should  be  retained  and  be  given  an 
opportunity  to  evolve  over  time  on  a  case-by-case  basis.  However,  in  the 
event  that  Rule  13  should  not  develop  in  this  direction,  it  should  be  recon- 
sidered with  a  view  to  reform. 

8.  Nothing  in  the  Commission's  proposals  should  limit  or  affect  in  any  way 
the  right  of  the  Attorney  General  to  intervene  in  a  civil  proceeding  initiated 
by  another  person,  to  the  extent  permissible  by  law. 

9.  No  person  should  be  denied  leave  to  intervene  in  a  proceeding  solely  because 
the  Attorney  General  is  already  a  party  or  intervenor  in  the  proceeding. 

10.  A  person  who  commences  a  proceeding  to  enjoin  conduct  that  is  an  offence 
under  a  statute  of  the  Legislative  Assembly  of  Ontario  or  of  the  Parliament 
of  Canada  should  be  required  to  give  notice  of  the  commencement  to  the 
Minister  who  is  responsible  for  the  administration  of  the  statute,  except  that 
in  the  case  of  the  Criminal  Code  (Canada)  the  notice  should  be  to  the 
Attorney  General  for  Ontario.  In  addition,  further  notice  should  be  given  to 
such  other  Minister  as  the  court  directs. 


COSTS  (CHAPTER  6) 

11.  (1)  No  costs  should  be  awarded  against  a  person  who  commences  a  pro- 
ceeding where 

(a)  the  proceeding  involves  issues  the  importance  of  which  extends  be- 
yond the  inmiediate  interests  of  the  parties  involved; 

(b)  the  person  has  no  personal,  proprietary  or  pecuniary  interest  in  the 
outcome  of  the  proceeding,  or,  if  he  or  she  has  such  an  interest,  it 
clearly  does  not  justify  the  proceeding  economically; 

(c)  the  issues  have  not  been  previously  determined  by  a  court  in  a  pro- 
ceeding against  the  same  defendant;  and 

(d)  the  defendant  has  a  clearly  superior  capacity  to  bear  the  costs  of  the 
proceeding, 

unless  the  person  has  engaged  in  vexatious,  frivolous  or  abusive 
conduct. 

(2)  A  motion  for  a  declaratory  order  determining  whether  a  person  has  a 
costs  immunity  may  be  brought  at  any  time  in  a  proceeding. 


12.  The  costs  immunity  provided  in  Recommendation  11(1)  does  not  apply  to 
motions. 

13.  An  order  for  security  for  costs  should  not  be  made  against  a  person  who  has 
a  costs  immunity. 

14.  Where  a  person  who  has  a  costs  immunity  is  successful  and  the  judgment  is 
not  more  fevourable  than  the  terms  of  an  offer  to  settle  made  and  served  by  an 
opposing  party,  that  person  is  entitled  to  party  and  party  costs  to  the  date  that 
the  offer  to  settle  was  served,  but  the  court  may  award  him  or  her  party  and 
party  costs  after  that  date. 

15.  (1)  A  person  who  has  a  costs  immunity  pursuant  to  Recommendation 

11(1)  and  his  or  her  lawyer  should  be  entitled  to  enter  into  an  agree- 
ment in  writing  that  stipulates  that  the  latter  will  be  entitled  to  receive 
payment  for  fees,  costs,  disbursements  or  charges  only  in  the  event  of 
success  in  the  proceeding. 

(2)  An  agreement  made  pursuant  to  Recommendation  15(1)  may  not  spec- 
ify the  amount  payable  in  the  event  of  success  as  a  gross  sum,  percent- 
age, or  commission. 

(3)  However,  subject  to  the  prohibition  in  Recommendation  15(2),  an 
agreement  made  pursuant  to  Reconmiendation  15(1)  may  include  an 
amount  payable  in  respect  of  fees  that  is  reasonable  compensation  for 
the  risk  of  non-payment  assumed  by  the  lawyer. 

16.  If  a  person  is  successful  in  resisting  a  challenge  to  his  or  her  right  to  com- 
mence and  maintain  a  proceeding,  costs  in  respect  of  that  challenge  should 
be  awarded  on  a  solicitor  and  client  scale,  payable  forthwith,  unless  the 
court  is  satisfied  that  the  challenge,  although  unsuccessful,  was  neverthe- 
less reasonable. 

1 7 .  Costs  should  not  be  awarded  against  an  intervenor  in  the  following  circum- 
stances: 

(a)  the  proceeding  involves  issues  the  importance  of  which  extends 
beyond  the  immediate  interests  of  the  parties  involved; 

(b)  the  intervenor  has  no  personal,  proprietary  or  pecuniary  interest  in 
the  outcome  of  the  proceeding  or,  if  he  or  she  has  such  an  interest, 
it  clearly  does  not  justify  the  intervention  economically;  and 

(c)  the  intervenor  has  contributed  significantly  to  the  resolution  of  the 
issues, 

except  where  the  intervenor  has  engaged  in  vexatious,  frivolous  or  abusive 
conduct. 

18.  An  intervenor  should  not  be  entitled  to  recover  costs  from  a  person  who  has 
a  costs  immunity  under  Reconmiendation  11(1). 


Copies  of  this  report  may  be  purchased  from  the  Ontario  Government  Bookstore,  880 
Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Services  Section,  5th  Floor,  880 
Bay  Street,  Toronto,  Ontario  M7A  1N8.  Telephone  965-6015.  Toll  free  long  distance 
1-800-268-7540;  in  area  code  807,  0-Zenith  67200. 


